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CORNISH, Bankruptcy Judge.

Patricia E. Johns appeals the bankruptcy court’s nondischargeable judgment

against her in the amount of $16,768.75 pursuant to 11 U.S.C. § 523(a)(6). 

Because she has failed to provide an adequate record for our review, we are

compelled to affirm the bankruptcy court’s decision.

I. FACTUAL BACKGROUND

In August 2004, debtor-appellant Patricia Johns (“Johns”) and creditor-

appellee Matina Soutsos (“Soutsos”) began discussing the possibility of forming a
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business venture to “fix and flip” residential properties.  This is a term used to

refer to the purchase and remodeling of a residence followed by a sale in a short

period of time, hopefully at a profit.  Soutsos is a real estate and mortgage broker

who placed an advertisement in the newspaper regarding the business venture to

which Johns responded.  The terms and details of the business venture were never

memorialized in writing.  All actions taken in furtherance of the business venture

were based upon oral agreements between the parties.

In October 2004, Johns and Soutsos located a suitable piece of real

property in Aurora, Colorado, for their first fix and flip project (“Aurora

Property”).  The Aurora Property was acquired by Johns, who financed 100% of

the purchase price, took title in her name and became solely liable on the

mortgage.  Soutsos agreed to pay certain expenses, including the mortgage

payments and homeowners’ association dues.  To pay for the necessary

renovations to the Aurora Property and other related expenses, Johns contributed

approximately $6,000 and Soutsos contributed approximately $12,000.  The

parties further agreed that any profits left after recoupment of their contributions

to the project would be equally split.  The Aurora Property sold in January 2005,

and each party received approximately $5,000 in profits.  Soutsos also received a

real estate commission and a mortgage origination fee on the sales transaction. 

In February 2005, the parties located their second piece of residential

property to fix and flip in Denver, Colorado (“Denver Property”).  Again, the

purchase of the Denver Property was 100% financed, with Johns’s name alone on

the title and mortgage, and Soutsos agreed to make the mortgage payments and

pay the homeowners’ association dues.  In connection with this project, Soutsos

contributed $16,768.75 toward the renovations and other related expenses, and

Johns contributed $12,278.52.  The Denver Property was put on the market on

April 1, 2005.  In May 2005, one contract for sale fell through, and subsequent

marketing efforts with respect to the Denver Property were unsuccessful. 
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Because the Denver Property did not sell quickly, the relationship between

the parties deteriorated, and the “agreement” between them was verbally altered. 

The terms of the “new agreement” between the parties are at the core of this

dispute.  However, the following facts are not contested.  Johns moved into the

Denver Property on June 24, 2005.  Around that same time, Johns received

$5,094.68 in insurance proceeds for fire damage to the Denver Property caused by

the previous owners.  Soutsos made the June mortgage payment, and Johns made

the July and August mortgage payments on the Denver Property.  On August 22,

2005, after Soutsos removed the Denver Property from any sales listing, Johns

refinanced the original mortgage loan and received net proceeds of $1,588.40.  On

September 8, 2005, Johns closed a second mortgage on the Denver Property from

which she received net proceeds of $24,662.16.  Johns used these funds, which

totaled $31,345.24, exclusively for her own purposes, and did not repay Soutsos

her  $16,768.75 contribution to the fix and flip project.

In December 2005, Soutsos filed suit against Johns in Colorado state court

to “protect her interest in the [Denver] Property and to recover her investment.”1 

Soutsos represented to the bankruptcy court that in May 2006, the state court

orally granted judgment against Johns in the amount of $16,768.75 for the

misappropriation of partnership property for her own benefit.2  However, the

alleged state court judgment was never reduced to writing or filed of record.

Johns filed for voluntary Chapter 7 bankruptcy relief on June 19, 2006. 

Soutsos filed this adversary proceeding on September 12, 2006, claiming that as a

result of their unsuccessful Denver Property fix and flip project, Johns willfully

and maliciously stole her funds and diverted them for personal use with the intent
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of permanently depriving her of the use of the funds.3  Additionally, Soutsos

requested that the bankruptcy court determine the amount of the claimed

indebtedness to be nondischargeable based on 11 U.S.C. § 523(a)(4) and (6)4

because Johns’s actions constituted embezzlement or willful and malicious injury.

A trial was held on August 2, 2007, and the bankruptcy court heard

testimony from both parties regarding the dispute that began when the Denver

Property did not sell quickly upon completion of its renovation.  The parties

presented the bankruptcy court with very disparate accounts of their oral

negotiations.  Johns alleged that it was Soutsos who raised the possibility of

Johns personally residing in the Denver Property and paying rent, an idea with

which Johns purportedly disagreed.5  Johns alleged she only reluctantly agreed to

occupy and lease the Denver Property when Soutsos threatened to stop making the

mortgage payments.  According to Soutsos, she never raised the issue of Johns’s

possible occupation of the Denver Property because she believed Johns’s smoking

habit and her pet dog would depreciate the value of the property, making it more

difficult to sell.  Regardless of whose idea it was, Johns did in fact move into the

Denver Property on June 24, 2005.

The bankruptcy court also heard testimony regarding the “new agreement”

the parties entered into in late June 2005.  Soutsos’s version of the new agreement

was as follows.  Soutsos agreed to relinquish her claim to any profits from the

sale of the Denver Property, if Johns agreed to refinance the property and use the

proceeds to repay Soutsos her $16,768.75 contribution to the project.  Johns

would then assume all financial responsibility for the Denver Property and the
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parties would part ways.  On the other hand, Johns alleged that Soutsos changed

her mind about refinancing and attempted to obtain a line of credit for Johns

which would allow her to cover the Denver Property expenses.  When Johns

declined to accept the proposed line of credit option, Soutsos made no further

mortgage payments on the Denver Property and Johns refinanced.  As detailed

above, when all was said and done, Johns received $31,345.24 in insurance and

refinancing proceeds and did not repay Soutsos her $16,768.75 contribution to the

project.

On January 4, 2008, the bankruptcy court entered judgment in favor of

Soutsos in the amount of $16,768.75, finding that Johns had committed the

common law tort of conversion.  The bankruptcy court further determined the

conversion was willful and malicious, and therefore, that the judgment was

nondischargeable pursuant to § 523(a)(6).  Johns timely appeals.

II. APPELLATE JURISDICTION

This Court has jurisdiction to hear timely-filed appeals from “final

judgments, orders, and decrees” of bankruptcy courts within the Tenth Circuit,

unless one of the parties elects to have the district court hear the appeal.6  Neither

party elected to have this appeal heard by the United States District Court for the

District of Colorado.  The parties have therefore consented to appellate review by

this Court.  

A decision is considered final “if it ‘ends the litigation on the merits and

leaves nothing for the court to do but execute the judgment.’”7  In this adversary

proceeding, the bankruptcy court entered a monetary judgment in favor of Soutsos

against Johns and determined the debt could not be discharged.  Nothing remains
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for the lower court’s consideration.  Thus, the order of the bankruptcy court is

final for purposes of review. 

III. STANDARD OF REVIEW

The bankruptcy court’s interpretation of a statute is reviewed de novo.  On

appeal, however, Johns does not dispute the bankruptcy court’s interpretation of

§ 523(a)(6), but argues primarily that the bankruptcy court erred in finding that

she willfully and maliciously converted property belonging to Soutsos in violation

of § 523(a)(6).  A determination of whether a party acted willfully and

maliciously necessarily involves inquiry into and finding of intent, which is a

question of fact.8  We review the bankruptcy court’s factual findings in support of

its decision for clear error.9  A factual finding is “clearly erroneous” when “‘it is

without factual support in the record, or if the appellate court, after reviewing all

the evidence, is left with the definite and firm conviction that a mistake has been

made.’”10  Additionally, under the clearly erroneous standard, this Court must

defer to the bankruptcy court’s assessment of the credibility of witnesses and

other disputed facts.11

IV. ANALYSIS

Section 523, Exceptions to Discharge, provides in pertinent part:

(a) A discharge under section 727, 1141, 1228(a), 1228(b), or
1328(b) of this title does not discharge an individual debtor
from any debt – 
. . .
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(6) for willful and malicious injury by the debtor to another entity
or to the property of another entity[.]12

Exceptions to discharge are to be narrowly construed in favor of the debtor so as

to promote the “fresh start” policy of the Bankruptcy Code.13  Under § 523, a

creditor seeking to except its claim from discharge must prove the claim is

nondischargeable by a preponderance of the evidence.14 

In Colorado, common law tortious conversion is “any distinct, unauthorized

act of dominion or ownership exercised by one person over personal property

belonging to another.”15  “There is no doubt that an act of conversion, if willful

and malicious, is an injury to property within the scope of [the § 523(a)(6)]

exception.”16  The terms “willful” act and “malicious injury” are both critical to

an objection raised under § 523(a)(6).17  “Without proof of both, an objection to

discharge under that section must fail.”18  “The word ‘willful’ in (a)(6) modifies

the word ‘injury,’ indicating that nondischargeability takes a deliberate or

intentional injury, not merely a deliberate or intentional act that leads to injury.”19 

Malicious injury requires a wrongful act done without just cause or excuse by a
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debtor who intended the resulting injury.20 

The requisite intent may be established by either direct or indirect

evidence.21  Intent of willful injury can be demonstrated indirectly by evidence of

both the debtor’s knowledge of the creditor’s rights and the debtor’s knowledge

that the particularized injury will result from its conduct.22

After hearing the testimony of the parties, the bankruptcy court, in a

detailed order, found that Johns exercised unauthorized dominion over Soutsos’s

contribution, thereby committing the common law tort of conversion.  The

bankruptcy court also found the injury was “willful” because Johns was aware

that refusing to repay Soutsos would injure Soutsos and her interest in the Denver

Property.  Further, the bankruptcy court found the conversion was “malicious”

because Johns’s misappropriation of Soutsos’s money and the proceeds from the

refinancing was wrongful, unauthorized, intentional, and without justification or

excuse.

On appeal, Johns argues the bankruptcy court erred in finding that she

willfully and maliciously caused injury to Soutsos’s property.  As appellant,

Johns has the burden of providing the appellate court with an adequate record for

our review.23  Because she is asking this Court to determine that a finding or
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conclusion of the bankruptcy court is unsupported by or contrary to the evidence,

Johns is required to include a transcript of all evidence relevant to such finding or

conclusion.24  “Indeed, when the record on appeal fails to include copies of the

documents necessary to decide an issue on appeal, this Court is unable to rule on

that issue and may summarily affirm the bankruptcy court.”25

In the appendix to her brief, Johns is required to provide all transcripts, or

portions of transcripts necessary for this Court’s review.26  However, Johns has

provided only a partial transcript of the trial of this matter to the bankruptcy

court– just scattered bits and pieces of the whole.27  While we have snippets of the

testimony given by Johns and Soutsos, the gaping holes in the trial transcript do

not allow us to conduct a meaningful appellate review.  As a result, we must

accept the bankruptcy court’s factual findings as true.  

Taking the bankruptcy court’s factual findings as true, its judgment is more

than supported by the evidence.  In the bankruptcy court’s own words:

The determination of this dispute has been made difficult by
the lack of any formal documentation concerning the parties’
business venture.  In addition, the parties’ respective stories
regarding their agreements vary considerably.  Because of the vastly
divergent testimony, the credibility of the parties becomes paramount
in this case.  The Court has reviewed the testimony and considered
the demeanor of both parties and finds Soutsos’s version of events to
be far more credible than the version offered by Johns.  The Court
finds Johns’s testimony during the trial was evasive, self-serving and
inconsistent with the overall circumstances of the parties’ business
transaction which was to locate inexpensive real estate, renovate the
properties and sell them for a profit.28 

Further, the bankruptcy court concluded that the new agreement between the
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parties, under which Soutsos would remove the Denver Property from any sales

listing and in exchange Johns would repay Soutsos her contribution, was

constructed by Johns “as a ruse to remove the last remaining obstacles to

refinancing the [Denver] Property and assuming full control over the [Denver]

Property.”29  On appeal, Johns has provided this Court with a record which

contains nothing that allows us to conclude anything to the contrary.

V. CONCLUSION

Johns did not provide this Court with an adequate record for meaningful

appellate review.  Accordingly, the bankruptcy court’s detailed and well-reasoned

order granting judgment of $16,768.75 in favor of Soutsos and determining that

the debt is nondischargeable pursuant to § 523(a)(6) must be affirmed.
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BOHANON, Bankruptcy Judge, concurring.

I concur in the result insofar as it affirms the Bankruptcy Court’s entry of a

declaratory judgment holding that the debt owed to Soutsos is excepted from

Johns’s discharge.  However, it being my view the bankruptcy courts lack subject

matter jurisdiction to enter money judgments on excepted debts, I would remand

with instructions for the Bankruptcy Court to appropriately modify its judgment. 

See Porter Capital Corp. v. Hamilton (In re Hamilton), 282 B.R. 22 (Bankr. W.D.

Okla. 2002).
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